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Tax Residence - There’'s some corner of a foreign field that is forever England

16 August 2010

Almost a century has elapsed since Rupert Brooke wrote these words. We may now lead our lives with
less patriotic fervour yet; the lack of certainty of life in those far-off days has been replaced by
inadequate clarity in the current rules applying to tax residence.

Why is this?

First of all, UK tax legislation lacks a comprehensive statutory residence test. This stands in stark contrast
to many other countries that have already adopted a comprehensive test based upon the number of days
present in their jurisdiction. By comparison the UK has only a simple test that a person who comes to the
UK for a temporary purpose only and who spends at least 183 days here in the course of a tax year will
definitely be regarded as tax resident for that year. Whilst this rule may be helpful for overseas visitors, it
is of no help to individuals who have lived in the UK for several years and who may wish to establish
residence elsewhere.

Secondly, the virtual absence of a statutory residence test has led to reliance on Case Law, some of it
stretching back to the nineteenth and early twentieth centuries, when international travel was far more
restricted than it is now. The relevance of some of the decisions taken in those cases to more modern
times is questionable.

Thirdly, and in a helpful attempt to introduce clarification, HM Revenue and Customs (HMRC — formerly
the Inland Revenue), many years ago, published a booklet setting out its interpretation of the
circumstances in which a person might in their opinion be regarded as tax resident. This booklet, in its
original form, was the well-known IR 20. It existed for many years and its guidance was generally
followed almost unfailingly by HMRC. Whilst IR 20 was not actually a statement of law, it attempted an
interpretation of UK law and practice in this area and was considered by many practitioners to be fair and
reasonable in its approach. It was not perfect, but broadly, a taxpayer planning to arrive in or leave the
UK could be reasonably certain about how his tax residence status would be decided. An important
component of IR 20, which taxpayers and their advisers relied upon for many years, was the offering of
non-UK residence to individuals who left the UK and who also limited any visits back to the UK to less
than 91 days in each tax year.

All change

So far, so good, but in 2009 the goalposts were moved, and the whole question of tax residence has been
in a state of flux ever since. Many readers may have heard of the case of Mr Gaines-Cooper, who in short,
left the UK in 1976 and claimed he was non-UK resident for tax purposes. He relied on the then stated
practice within IR 20 that if he visited the UK for no more than 90 days, ignoring days of arrival and
departure, he would be non-UK resident. However, HMRC, in considering his case, reneged on their
stated practice and argued that they were not bound by the guidance in IR 20.

There is insufficient space in this article to explain the full circumstances of this case, and some of the
points taken by the UK tax authorities (not all of which concerned tax residence), would be considered by
some tax advisers to be reasonable. However, among the points argued before the Court was that the UK
tax authorities were not obliged to stand by their stated practice in IR 20. The Court of Appeal held that
Mr Gaines-Cooper did not become non-UK resident as he had hoped, because in its opinion Mr Gaines-
Cooper had not fallen within the terms of IR 20. The Court of Appeal, significantly, went on to say that
HMRC were required to hold to the guidance set out in IR20 until such time as they decided to change
their published practice.
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This of course, HMRC had already done before the Court of Appeal hearing, firstly by modifying the
content of IR 20 and then shortly afterwards by withdrawing it entirely and replacing it with a new
booklet HMRC 6 - titled ‘Residence, Domicile and the Remittance Basis’ with effect from 6 April 2009. In
the meantime, legislative change was introduced to ensure that in calculating the number of days for
which a person was present in the UK, days for which that person was present at midnight were to be
counted. This change was introduced by the Finance Act 2008.

Consequently, anyone wishing to leave the UK now has several factors to consider, for example:

e Do the terms of departure and future intentions render an individual non-UK resident on the
basis of UK Case Law?

¢ If not, can they rely upon the stated practice of HMRC? If so, for which tax years can the
individual rely upon the stated practice (as HMRC are entitled to change their practice by public
notice from any date from which they announce a change, for example by replacing IR 20 by the
new booklet HMRC6)?

¢ What is the situation if HMRC decide to change their stated practice again?
From what date is non-UK residence status effective?
This should be a simple question to answer but, unfortunately it is not.

A person is normally treated for Income Tax purposes as non-UK resident from the day after the date of
departure. However, this rule is by concession as in strict law HMRC have the right to regard a person as
tax resident for a complete tax year, even if departure takes place part way through that year. To
complicate matters further, a person leaving the UK will invariably, for Capital Gains Tax purposes, still be
tax resident for the whole tax year in which they depart even if for Income Tax purposes his tax residence
changes on the day of their departure.

If that was not complicated enough, matters can be even more confusing! Even if a person leaves the UK
for Income Tax purposes part way through a tax year, and becomes non resident from the day after the
date of departure, the manner in which some sources of ongoing UK income, for example UK dividends,
are taxed (which normally changes significantly when a pers -



