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Retrospective Claims for Overpaid and Under-claimed VAT
 

The window for ignoring the 3 year cap for making retrospective claims of VAT finally closes on 31st March 2009.  The opportunity relates to 

1. over-declared output tax in periods ending before 4 December 1996; and 

2. under-claimed input tax in accounting periods ending before 1 May 1997. 

 

If you feel that you may have overpaid VAT as above please do not hesitate to contact us.  
Some areas where charities may have overpaid VAT would be:-

 

· welfare, fundraising, or sporting income treated as VAT-able 

· errors or gaps in partial exemption or business/non-business calculations resulting in some input tax not being recovered, e.g. on overheads 

· VAT not reclaimed on general fundraising costs, mileage costs; or staff expenses 

· suppliers failing to apply zero-rate reliefs (we can negotiate with the supplier) 

 

This list is not exclusive, due to the wide range of activities charities may be involved in. 

 

Business/Non business apportionments
Two recent cases have highlighted the need to ensure that methods to be used for apportioning VAT between business and non business activities are robust, reflect the charity’s current activities, and are sensible to operate (and for HMRC to check) in practice.  

 

In Oxfam the charity sought to reclaim a proportion of the VAT on fees charged by professional fundraisers, following the Church of England Children’s Society case. HMRC paid part of the claim, but resisted repaying the rest. Under the methodology agreed between the parties in 2000, treating fundraising costs as general expenditure rather than a non-business activity increased the proportion of VAT referable to business activities from some 75% to between 85% and 90%.

HMRC contended that the increased general recovery rate was not “fair and reasonable” - the charity did not produce evidence that 90% was fair and reasonable, but sought to rely upon the strict letter of the Agreement.  The Tribunal refused its Appeal, holding that the “Approved Method” did not constitute a binding agreement.
 

Another aspect of “fair and reasonable” was considered in University Court of the University Of Dundee. The University had also agreed a method of calculation with HMRC in 2000 to cover its very complicated affairs. It considered the result was fair, and set its budgets on the basis of the agreed methodology. In 2004, a different HMRC Officer took the view that its calculations were too broad-brush. Impatient with the pace of negotiations, he sought to impose a new method of calculation part-way through a financial year. The Tribunal was very critical of the Officer’s behaviour, finding that the Officer “had closed his mind to anything other than that which he thought produced the best result for the Revenue.”

 
Withdrawal of the staff-hire concession
 A reminder that the Staff Hire Concession is due to be withdrawn with effect from April 2009.  This Concession allows employment bureaux to charge VAT only on their commission, rather than on the commission plus the wage element.  Charities employing temporary workers will incur higher VAT costs and need to consider the impact upon budgets.

If you would like to discuss the potential for making a claim please contact Steve Chamberlain on 01865 261100 or email schamberlain@critchleys.co.uk
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