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Buying the Business of an Insolvent Company
Introduction

Despite the difficult current economic climate, business opportunities still exist and one of these
can be buying a business which is insolvent and in the hands of an insolvency practitioner. This
can be an opportunity to acquire market share or valuable assets quickly, and at a bargain price.
A prospective purchaser needs however, to approach such acquisitions with an open mind and a
keen understanding of the issues likely to be involved and the way in which it will differ from a
standard business acquisition. This will enable a purchaser to assess the risks and the potential
reward in the short timeframe likely to be available.

Balancing the Risk and the Price

Once appointed, an insolvency practitioner will quickly arrange for the business to be advertised
to all potentially interested parties. A sales brochure may be produced but as the insolvency
practitioner will not want to disclose information which may damage the value of the business
this will often contain only a brief factual description of the business and assets for sale. It is for
the purchaser to try and conduct as much due diligence as is possible in the timeframe suggested
and from the sources of information available.

The insolvency practitioner may allow the purchaser to visit the premises of the insolvent
company to inspect its assets but it is possible that the purchaser will not be able to speak to
employees and review accounts, asset registers etc.

The timeframe on such sales is usually very tight. This is because the longer the business remains
in the hands of the insolvency practitioner, the greater the risks of its deterioration - debtors
become disinclined to pay and creditors may refuse to extend further credit. A purchaser is being
expected to complete the acquisition in such a short space of time and without the comfort of
even the most basic of due diligence because this is reflected in the price being paid for the
business. However, as a purchaser is still assuming a significant amount of risk, it should still fight
hard to minimise this risk in anyway possible.

Differences from a Standard Business Purchase

In a standard business purchase on normal commercial terms, the purchaser will look to minimise
its risk by ensuring that the seller does not make a clean break from the business it has sold after
completion. The purchaser will be willing to pay the asking price based on what it has been told
about the business and what it has subsequently found out through due diligence. To back up
this information, the purchaser will expect the seller to give representations and warranties
about the performance of the business, its assets and liabilities. If these factual statements prove
to be incorrect, then the purchaser will be entitled to make a claim for breach of warranty and
recover its loss.

Acquiring a business from an insolvency practitioner is somewhat different in that the insolvency
practitioner will not want any continuing liability, either personal or on behalf of the insolvent
company, after completion. It is likely that the insolvency practitioner will refuse to give any
warranties at all in relation to the business and the assets.

Faced with this lack of information and warranty protection, the purchaser may struggle to get
comfortable with what it does not know and therefore whether it is in fact getting the bargain
advertised.
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